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REVOCABLE PERMIT
CITY OF PHOENIX, ARIZONA REVOCABLE PERMIT NO. RP-09029-03

CITY OF PHOENIX CLERK FILE NO. 127 8 7 3

Pursuant to Phoenix City Code Section 31-80 et seq., as amended, the City of Phoenix
Street Transportation Department, as authorized by the City Council, hereby issues a
revocable permit to RED CityScape Development, L.L.C., a Delaware limited liability
company, (herein called Permittee) for the construction, use and maintenance of
signage and shade canopies within the public right-of-way. The signage and shade
canapies (herein called “Encroachments”) as authorized by this permit, are as shown
on the attached Exhibit “A”.

L ADJOINING REAL PROPERTY:

The Encroachment adjoins real property described as follows:

Lot 1 of Replat of Replat of Block 22 as recorded with Maricopa County Recorder’s
Office in Book 1037 of Maps, Page 15, and, Lot 1 of Replat of Block 77 as recorded
with Maricopa County Recorder’s Office in Book 1037 of Maps, Page 16. Located
within the center of the north half of Section 8, Township 1 North, Range 3 East of the
Gila and Salt River Base and Meridian, Maricopa County, Arizona. Further described
by the addresses of 1 E. Washington Street, 2 E. Jefferson Street, 50 W. Jefferson
Street and 11 W. Washington Street.

THIS PERMIT IS SUBJECT TO THE FOLLOWING CONDITIONS:
i GENERAL CONDITIONS:

2.1 Prior Approval of Encroachments. The Encroachments allowed by this
revocable permit are as shown in the exhibit attached. Any modifications or
additions to the Encroachments within the City of Phoenix right-of-way must be
approved by the City of Phoenix. All work by Permittee within the right-of-way
requires a construction permit issued by the City of Phoenix.
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City Retains Full Rights. This revocable permit is not a construction permit.

This permit is limited to the installation of the Encroachments and for
maintenance and use of the Encroachments. The City of Phoenix retains full
rights to the public right-of-way.

Insurance. Permittee shall procure and maintain for the duration of this
revocable permit insurance against claims for injuries to persons or damages to
property which may arise from or in connection with this revocable permit by the
Permittee, its agents, representatives, employees or contractors. The insurance
requirements herein are minimum requirements for this permit and in no way
limit the indemnity covenants contained in this permit. The City of Phoenix in no
way warrants that the minimum limits contained herein are sufficient to protect
the Permittee from liabilities that might arise out of this revocable permit for the
Permittee, its agents, representatives, employees or contractors, and Permittee
is free to purchase such additional insurance as may be determined necessary.

(a).

(b)

Minimum Coverage Requirements. The Permittee shall provide coverage

at least as broad and within limits of liability not less than those stated

below:

(i)

(ii)
(iii)
(iv)
(v)

Unofficial Document

Commercial General Liability - Occurrence Form
(Form CGO001, ed. 10/93 or any replacements thereof)

General Aggregate/for this permit..................ccccc $2,000,000
Products-Completed Operations Aggregate ................... $1,000,000
Personal and Advertising Injury............ccccoeveeeeeeeeieen, $1,000,000
EaCh OCCUITENCE ... $1,000,000
Fire damage (any one fire)........c...c..ecvicvreverecnrnenieeenens $100,000

Policy Provisions. The insurance policies furnished by Permittee are to

contain, or be endorsed to contain, the following provisions: (i) The City of
Phoenix, its officers, officials, agents, employees and volunteers are to be
named as additional insureds with respect to liability arising out of the use
and/or occupancy of the Encroachments subject to this permit and
activities performed by or on behaif of the Permittee; (ii) commercial
general liability insurance shall include broad form contractual liability
coverage; (iii) the Permittee’s insurance coverage shall be primary
insurance with respect to the City, its officers, officials, agents, employees
and volunteers; (iv) the Permittee’s insurance shall apply separately to
each insured against whom claim is made or suit is brought, except with
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respect to the limits of the insurers liability; (v) coverage provided by the
Permittee shall not be limited to the liability assumed under the
indemnification provisions of this permit; (vi) the policy shall contain a
waiver against subrogation against the City, its officers, officials, agents,
employees, and volunteers for losses arising from Permittee’s operations,
occupancy and use of the public right-of-way and/or other actions covered
by Permittee’s insurance.

Prior Notice and Certificate of Insurance Required. Each insurance policy
required by the insurance provisions of this permit shall not be
suspended, voided, canceled by either party, reduced in coverage or in
limits except after thirty (30) days prior written notice has been sent to the
City of Phoenix, Street Transportation Department as set forth herein.
Such notice shall be sent by certified mail, return receipt requested.
Insurance is to be placed with insurers duly licensed or approved
unlicensed companies in the State of Arizona and with a “Best’s” rating of
not less than A-:VIl. The City of Phoenix in no way warrants that the
above-required minimum insured rating is sufficient to protect the
Permittee from potential insurer insolvency. Permittee shall furnish the
City of Phoenix with certificates of insurance (ACORD form or equivalent
approved by the City) and with original endorsements affecting coverage
as required by this permit. The certificates and endorsements for each
insurance policy are to be signed by a person authorized by the insurer to
bind coverage on its behalf. Any policy endorsements that restrict or limit
coverage shall be clearly noted on the certificate of insurance. All
certificates and endorsements shall be received and approved by the City
prior to issuance of this permit. Each insurance policy required by this
permit must be in effect at or prior to issuance of this permit and remain in
effect for the duration of the permit. Failure to maintain the insurance
policies required by this permit or to provide evidence of renewal shall be
grounds for immediate revocation of this permit. All certificates of
insurance required by this permit shall be sent directly to the City of
Phoenix at the address set forth herein. The City of Phoenix revocable
permit number and description number shall be provided on the certificate
of insurance. The City of Phoenix reserves the right to require complete
certified copies of valid insurance policies required by this permit at any
time.
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(d)  Any modification or variation from the insurance requirements in this
permit shall be approved by the Street Transportation Department and
Risk Management Department of the City of Phoenix, whose decision
shall be final.

Indemnification. Permittee agrees to indemnify, defend, save and hold
harmless, the City of Phoenix, any jurisdiction or agency issuing permits for any
work included within this revocable permit, and its elected or appointed officials,
agents, boards, commissions, employees and volunteers (hereinafter referred to
as “Indemnitee”) from and against any and all suits, claims, demands, actions,
liabilities, damages, losses, or expenses of any nature or kind whatsoever,
including court costs, attorneys’ fees, and costs of claim processing,
investigation and litigation (hereinafter collectively referred to as “Claims”) for
personal injury (including death) or property damage caused, or alleged to be
caused in whole or in part, by the negligence or willful acts or omissions of
Permittee or any of Permittee’s directors, officers, agents, employees, or
volunteers. This indemnity includes any claims or amount arising or recovered
under the Worker's Compensatinn,!.2we or arising out of the failure of Permittee
to conform to any federal, state or City of Phoenix law, statute, ordinance, rule,
regulation, or court decree. It is the specific intention of the Permittee and the
City of Phoenix that the Indemnitee shall, in all instances, except for Claims
arising from the sole negligence of the Indemnitee, be indemnified by Permittee
from and against any and all Claims. It is agreed that Permittee will be
responsible for primary loss, investigation, defense, and judgment costs where
this indemnification is applicable.

No Transfer of Privileges. The privilege granted by this revocable permit shall
not be assigned, leased, sold or transferred either in whole or in part.

Notice of Change of Address. The Permittee shall notify the City of Phoenix

Street Transportation Department at the address set forth herein within 30 days
of any change in Permittee’s mailing address, proposed lease, assignment, sale
or transfer of this revocable permit or Adjoining Real Property described herein.

No Interest in Real Property. This revocable permit shall not be deemed to be a
franchise, an easement, a covenant running with the land, interest in real
property, nor a lease. This permit strictly allows the Encroachments within the
public right-of-way for an indefinite period of time.
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Permit Revocable at Will. This revocable permit is, pursuant to the City Charter
and Ordinances adopted thereunder, subject to revocation at any time in the
discretion of the City Council or by the City Manager or the Street Transportation
Director with ratification by the Council. Such discretion shall be controlled
solely by consideration of the best interests of the City of Phoenix, which may
include but are not limited to violation or breach of any federal, state or City of
Phoenix law, ordinance, code, rule, regulation, court decree or any condition of
this permit.

Removal of Encroachments. Upon revocation of this permit, the Encroachments
shall be removed to the satisfaction of the Street Transportation Director at no
cost to City of Phoenix within 90 calendar days of written notice to vacate the
right-of-way. Final notice will be given to Permittee within 15 calendar days for
realignments of streets or construction in streets by the City or by its contractors,
or upon notice in an emergency. In the event that the Encroachments are not
removed from the right-of-way after notice by the City of Phoenix, the City
reserves the right to remove said Encroachments and Permittee shall be
responsible for and shall pay all onste rajated to the removal of the
Encroachments. If Permittee fails to pay the costs for the City’s removal of the
Encroachments within ninety (90) calendar days of written request for payment,
Permittee hereby agrees that the City of Phoenix may recover from Permittee all
of the City's costs of removal of the Encroachments, including attorneys’ fees

and collection costs, as afforded by Arizona law.

No Recourse. The Permittee shall have no recourse whatsoever against the
City of Phoenix or its officials, boards, agents or employees for any loss, costs,
expenses or damage arising out of any of the conditions or provisions of this
revocable permit or because of any defects in this revocable permit, or should
the Permittee in accordance with the terms hereof be lawfully deprived of the
use and possession of the Encroachments.

Annual Fee. The annual fee for this permit is waived per Phoenix City Code
Article VII, § 31-81.

Permit Subject to Ordinances, As Amended. This revocable permit is subject to
general ordinance provisions now in effect as amended from time to time.
Except as specifically provided herein, nothing in this revocable permit shall be
deemed to waive the requirement of the various codes and ordinances of the
City of Phoenix regarding permits or manner of construction in the City of
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Phoenix right-of-way. This revocable permit is subject to and the Permittee shall
comply with any future ordinances that may be adopted by the City Council
pertaining to the location and relocation of the Encroachments in the right-of-
way.

Records. The Permittee shall keep as-built records of all Encroachments and
Permittee shall furnish a copy of the as-built records to the City of Phoenix
Street Transportation Department. Where Encroachments are underground
facilities in the public right-of-way, Permittee shall participate as a member in
Blue Stake Center and shall comply with A.R.S. § 40-360.21 et seq. regarding
underground facilities. A copy of this agreement or proof of participation shall be
submitted to the Street Transportation Department.

Maintenance and Disturbance of Public Right-of-Way.

(@) The Permittee shall maintain the Encroachments in a manner satisfactory
to the Street Transportation Director. Failure to provide satisfactory
maintenance can result in revnration of this permit pursuant to Section
2.8 of the General Conditions. Permittee shall submit proof of ability to
repair water line by a licensed contractor within 24 hours of notice. The
licensed contractor shall perform work in the public right-of-way that
satisfies all City and Maricopa County requirements for street closures,
permits, plumbing codes, health, environmental protection standards, and

any other regulations that may apply.

(b)  Whenever the Permittee disturbs a public right-of-way, alley, public
highway, street easement, or public utility easement for any reason as a
result of construction or due to failure of any of its facilities or subsequent
right-of-way restoration work, the Permittee shall restore the same to the
satisfaction of the City of Phoenix Street Transportation Director and shall
obtain all appropriate construction permits.

(c)  The City of Phoenix may in its own discretion remedy Permittee’s failure
to maintain said Encroachments or disturbance. The cost thereof,
including the cost of inspection and supervision, shall be paid by the
Permittee. If Permittee fails to pay the City’s costs for maintenance of the
Encroachments within ninety (90) calendar days of written request for
payment, Permittee hereby agrees that the City may seek to recover all of
the City’s costs for maintenance of the Encroachments, including
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attorneys’ fees and all costs of collection, as afforded by Arizona law. All
excavations in the public right-of-way made by the Permittee shall be
maintained by Permittee or his agents and contractors in a safe manner.
Any barricading by Permittee shall be in accordance to the City of
Phoenix latest Traffic Barricade Manual.

(d) Maintenance contracts for the Encroachments, if any, with another party
shall be filed with the Street Transportation Department. Permittee or his
maintenance contractor shall obtain insurance; and Workers’
Compensation insurance as provided herein; and perform work in a
satisfactory manner and according to plans as approved by the City of
Phoenix Street Transportation Department.

()  The City of Phoenix shall not assume any maintenance responsibility for
maintenance of the Encroachments and shall not assure protection of the
Encroachments from damage by others permitted in the right-of-way over
or under the Encroachments herein permitted. The City of Phoenix does
not warrant, represent or nuarantee that the Encroachments shall not be

damaged from underground seepages, failure of soil materials and or soil
movements.

® The City of Phoenix shall retain the right of access to the Encroachments
at all reasonable times for inspection, for maintenance or for repairs.

Emergency Work by Permittee. Emergency work by Permittee in the public
right-of-way shall be barricaded according to the City of Phoenix latest Traffic
Barricade Manual. Barricading shall be followed immediately by contacting all
affected utility companies and the Street Transportation Department. Permittee
shall also obtain a construction permit from the City of Phoenix Development
Services Department before Permittes, its contractors or its agents restore the
right-of-way to original conditions as approved by the City of Phoenix. Permittee
shall follow emergency procedures set forth by Street Transportation
Department.

User Conflicts. Nothing in the revocable permit shall be construed to prevent the
City of Phoenix or its Permittees from constructing facilities, grading, paving,
and/or altering any facilities, street, alley, or constructing any other public work
or private facility permitted by the City of Phoenix in the public right-of-way. If
any Encroachment of the Permittee herein shall interfere with the construction,
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alteration, or repair of any facility, street, alley, or easement, the Permittee and
any of his assigns shall relocate, remove, or replace the Encroachment at
Permittee’s expense according to plans submitted to and approved by the City of
Phoenix.

Entire Agreement; Amendment; Waivers. This revocable permit constitutes the
entire agreement between the City of Phoenix and Permittee with respect to the
transactions contemplated herein and supersedes all prior negotiations,
communications, discussions and correspondence, whether written or oral,
concerning this subject matter. No supplement, modification, or amendment of
any term of this revocable permit shall be deemed binding or effective unless
executed in writing by all the parties. No waiver of any of the provisions of this
revocable permit shall be deemed, or shall constitute, a waiver of any other
provision, whether or not similar, nor shall any waiver constitute a continuing
waiver. No waiver shall be binding unless executed in writing by the party
making the waiver.

Rights of Parties. Nothing in this.mata=rble permit, whether express or implied,
is intended to confer any rights or remedies under or by reason of this permit on
any persons other than the parties to this permit and their respective successors
and permitted assigns, nor is anything in this permit intended to relieve or
discharge any obligation or liability of any person who is not a party to this
permit, nor shall any provision hereof give any persons not a party to this permit
any right of subrogation or action over or against any party to this permit.

Construction. This permit is the result of negotiations between the parties, none
of whom has acted under any duress or compuision, whether legal, economic or
otherwise. Accordingly, the terms and provisions of this permit shall be
construed in accordance with their usual and customary meanings. The parties
hereby waive the application of any rule of law that otherwise would be
applicable in connection with the construction of this permit that ambiguous or
conflicting terms or provisions should be construed against the party who (or
whose attorney) prepared the executed permit or any earlier draft of the same.
Unless the context of the permit otherwise clearly requires, references to the
plural include the singular and the singular the plural. The words “hereof’,
“herein”, “hereunder” and similar terms in this permit refer to this permit as a
whole and not to any particular provision of this permit. All references to
“Sections” herein shall refer to the sections and paragraphs of this permit unless
specifically stated otherwise. The section and other headings contained in this
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permit are inserted for convenience of reference only, and they neither form a

‘part of this permit nor are they to be used in the construction or interpretation of

this permit. All references to “days” herein shall mean calendar days unless
specifically noted otherwise.

Severability. If any covenant, condition, term or provision of this permit is held to
be illegal, or if the application thereof to any person or in any circumstances
shall to any extent be judicially determined to be invalid or unenforceable, the
remainder of this permit or the application of such covenant, condition, term or
provision to persons or in circumstances other than those to which it is held
invalid or unenforceable, shall not be affected thereby, and each covenant, term
and condition of this permit shall be valid and enforceable to the fullest extent
permitted by law.

Governing Law. This permit, and the rights and obligations of the parties
hereunder, shall be governed by, and construed and interpreted in accordance
with, the internal substantive laws of the State of Arizona and the City of
Phoenix. Unoficial Document

Cooperation and Further Documentation. Permittee agrees to provide the City
of Phoenix such other duly executed documents as shall be reasonably
requested by the City of Phoenix to implement the intent of this permit.

Survival of Representations and Warranties. All representations and warranties
made in this permit by Permittee shall survive the execution and termination of
this permit.

Exhibits. All exhibits attached to this permit are by this reference incorporated
into and made a part of this permit.

Notices. All notices, requests, demands, other communications, certificates of
insurance or payments under this revocable permit shall be in writing and shall
be deemed to have been duly given and received (i) on the date of service if
personally delivered on the party to whom notice is to be given (ii) on the third
day after the date of the postmark of deposit if mailed to the party to whom
notice is to given, by first-class United States Mail, registered or certified,
postage prepaid and properly addressed as follows; or (iii) on the second day
after deposit with a nationally recognized private express courier service
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providing proof of receipt and delivery and guaranteed “same day” or “next day”
delivery and properly address as follows:

If to City of Phoenix: City of Phoenix
Street Transportation Department
200 West Washington Street, 5" Floor
Phoenix, Arizona 85003-1611
Telephone: (602) 262-6284
Attention: Revocable Permit Department

If to Permittee: RED CityScape Development, LLC
Mr. Michael Ebert, Partner
6263 North Scottsdale Road, Suite 330
Scottsdale, AZ 85250
Telephone: (480) 947-7772

Conflict Among Provisions. In the event of any inconsistency or conflict among
the Phoenix City Charter and City Lode, City of Phoenix Ordinances or
Resolutions, General Conditions of this revocable permit or Special Conditions
of this revocable permit, the terms and conditions as set forth in the following
priority shall prevail and control: (1) City of Phoenix Charter and Code, (2) City
of Phoenix Ordinances or Resolutions; (3) Revocable Permit Special Conditions;

and (4) Revocable Permit General Conditions.

Special Conditions. Those special conditions set forth in Exhibit “B” attached
hereto are by this reference incorporated into and made a part of this permit.

City Cancellation. The City may cancel this permit pursuant to Arizona Revised
Statute Section 38-511.

THE REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK
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SIGNATURES

oAb
DATED this |1 dayof {elbruary 2010,
CITY OF PHOENIX
A Municipal Corporation
ST: David Cavazos, City Manager
axi o By Cﬁg"’
City Clerk FEWyHe Bearup, PE, PhD

Street Transportation Director

OXED,AS TO FORM:

ACHMNG City Attorney

PERMITTEE

| the undersigned hereby agree to the conditions set forth in this revocable permit and
understand that the work must be done in conformity with the laws of the City of
Phoenix and the State of Arizona.

DATED: l - 72210 BY: \W

}

TlTLE:_M\,am%LAﬁ_Q&m

The signature(s) of Permittee(s) is/are acknowledged by me this L2

ONA ZAPUSTAS
Nota‘%c\&,‘ublic State of Arizona
Maricopa County
My Commission Expires

February 0 2013”
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EXHIBIT “A”
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EXHIBIT “B”

. SPECIAL CONDITIONS

3.1 CONSTRUCTION PERMITS

(a)

(b)

The Permittee or Permittee's contractor shall obtain a
construction permit to perform work in the right-of-way or public
easements.

The Permittee or Permittee's contractor shall comply with
construction permit requirements and agrees to protect, at its
own expense, any existing facilities in or near the permitted
area. The Permittee or Permittee's contractor shall call for Blue
Stake before securing the City inspector's approval to begin
construction.

The Permittee shall orovide the City of Phoenix Development
Services Department, Project Engineering Division, with final
construction plans for approval of plans to be used as

permanent as-built record drawings.

END
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